The Chapters On Judgements

In the Name of Allah,
the Merciful, the Beneficent

13. The Chapters On
Judgements From The
Messenger of Allah i

Chapter 1. What Has Been
Related From The Messenger
of Allah £ About The Judge

1322. ‘Abdullah bin Mawhab
narrated that ‘Uthman said to Ibn
‘Umar: “Go and judge between the
people.” So he said: “Perhaps you
can excuse me (from that) O
Commander of the Believers!” He
said: “Why do you have an
aversion for that when your father
judged?” He said: “I heard the
Messenger of Allah £ saying:
‘Whoever was a judge and judged
with justice, it still would have been
better for him to have turned away
from it completely.” What do I
want after that 2’ (Da%f)

There is a story with this Hadith,
and there is something on this
topic from Abu Hurairah.

[Aba ‘Eisa said:] The Hadith of
Ibn ‘Umar is Gharib. To me, its
chain is not connected. ‘Abdul-
Mailik, the one from whom Al-
Mu‘tamir reported this, is ‘Abdul-
Malik bin Abi Jamilah.
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The Chapters On Judgements

Comments:
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“Whoever was a judge and judged with justice, it still would have been better
for him to have turned away...” If there is no reward or punishment for him,
then why should he accept this position. For this reason, Ibn ‘Umar refused to
accept this post, though ‘Uthman insisted that he accept it.

1322B. [Ibn Buraidah narrated
from his father that the Prophet i
said: “The judges are three: Two
judges that are in the Fire, and a
judge that is in Paradise. A man
who judges without the truth, and
he knows that. This one is in the
Fire. One who judges while not
knowing, ruining the rights of the
people. So he is in the Fire. A
judge who judges with the truth,
that is the one in Paradise.”]

(Da)
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According to this narration a person who is incompetent of being a judge and
has no ability and knowledge of Islamic Jurisprudence, and still takes the
responsibility, will go to Hell. Similarly a judge who has all the qualities of
being a judge, and knowingly passes wrong verdicts will go to Hell. Only the
judge who is a just judge, and gives the judgements according to the standards
of justice will go to Paradise. Becoming a judge and accepting this post is a
very demanding job, as it is clear from the preceding narrations.

1322. Anas bin Mailik narrated
that the Messenger of Alldh &
said: “Whoever asks for a postion
as a judge, then he is left on his
own. And whoever is forced into it,
Alldh sends an angel down to him
so that he can be correct.” (Da‘f)
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The Chapters On Judgements

Comments:
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The next narration makes it clear that whoever aspires to become a judge and
acquire this post, with some influence or links and recommendations, he
looses the guidance from Alldh and becomes the slave of one’s base self.

1324. Anas narrated that the
Prophet #% said: “Whoever seeks
to be a judge, and asks others to
intercede for him with it, then he
will be left on his own. And
whoever is coerced into it, Alldh
sends an angel down to him so that
he can be correct.” (Da‘f)

[Abu ‘Eisa said:] This Hadith is
Hasan Gharib. It is more correct
than the narration of Isra’il (no.
1323) from ‘Abdul-A‘la.
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1325. Abu Hurairah narrated that
the Messenger of Allah £ said:
“Whoever takes the responsibility
of judge, or is appointed as a judge
between the people, then he has
been slaughtered without a knife.”
(Hasan)

[Aba ‘Eisa said:] This Hadith is
Hasan Gharib from this route. It
has also been reported through
routes other than this from Abi
Hurairah.
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This narration makes it clear that accepting the post of judge is to put oneself
in big troubles. This post is a continuous and permanent test of one’s honesty.
So one should not aspire to become a judge. If at all this position is entrusted
to one, then he should seek Allah’s help and guidance.
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Chapter 2. What Has Been
Related About The Judge That
Is Correct And The Judge That
Is Mistaken

1326. Aba Hurairah narrated that
the Messenger of Allih % said:
“When the judge passes a
judgement in which he strived and
was correct, then he receives two
rewards. And when he judges and
is mistaken, then he receives one
reward.” (Sahih)

[He said:] There are narrations on
this topic from ‘Amr bin Al-‘As,
and ‘Ugbah bin ‘Amir.

[Aba ‘Eisa said:] The Hadith of
Abn Hurairah is a Hasan Gharib
Hadith from this route. We do not
know of it as a narration of Sufyan
Ath-Thawri, from Yahya bin
Sa‘eed, except through the
narration of ‘Abdur-Razzaq from
Ma‘mar, from Sufyan Ath-Thawri.
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This narration proves that a judge or a head of the state who has the qualities
and abilities of doing justice, and he tries to know and understand the issue,
and its inner intentions and details, and reaches the right decision, then he
gets a double reward from Allah; one for the right decision, and the other for
pains taken to reach the right decision. In this process, if in spite of all his
sincere efforts, and due to the complications of the issue, he does not reach
the right decision he still gets one reward. This reward is for his sincere

efforts to reach the truth.
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Chapter 3. What Has Been
Related About How The Judge
Is To Make A Judgement

1327. Some men who were
companions of Mu‘adh narrated
from Mu‘adh that the Messenger
of Allah # sent Mu‘adh to
Yemen, so he # said: “How will
you judge?” He said: “I will judge
according to what is in Allah’s
Book.” He said: “If it is not in
Allak’s Book?” He said: “Then
with the Sunnah of the Messenger
of Allah #&.” He said: “If it is not
in the Sunnah of the Messenger of
Allah ££?” He said: “I will give in
my view.” He said: “All praise is
due to Allah, the One Who made
the messenger of the Messenger of
Allah suitable.” (Da‘f)
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1328. (Another chain of narrators)
from some people from the
inhabitants of Hims, from Mu‘adh,
from the Prophet #&, with similar.
(Da'tf)

[Aba ‘Eisa said:] We do not know
of this Hadith except from this
route. To me, its chain is not
connected. Abu ‘Awn Ath-
Thaqaf’s name is Muhammad bin
‘Ubaidullah.
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The Chapters On Judgements

Chapter 4. What Has Been
Related About The Just Imam

1329. Abu Sa‘eed narrated that
the Messenger of Allah & said:
“Indeed, the most beloved of
people to Allah on the Day of
Judgement, and the nearest to Him
in status is the just /mam. And the
most hated of people to Alldh and
the furthest from Him in status is
the oppresive Imam.” (Da‘if)

[He said:] There is something on
this topic from [‘Abdullah] Ibn Abi
Awfa,

[Abu ‘Eisa said:] The Hadith of
Abl Sa‘eed is a Hasan Gharib
Hadith, we do not know of it
except through this route.
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This narration gives good news and glad tidings to just, upright and honest
rulers and the people in authority, that on the Day of Judgement they will be
among the most beloved and nearest to Allah.

1330. [‘Abdullah] Ibn Abi Al-Awfa
narrated that the Messenger of
Allah # said: “[Indeed] Allah is
with the judge as long as he is not
unjust. So when he is unjust, He
leaves him and he is attended by
Shaitan.” (Hasan)

[Abt ‘Eisa said:] This Hadith is
[Hasan] Gharib, we do not know of
it except as a narration of ‘Imran
Al-Qattan.
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Comments:

Allah is with a head of state and a judge as long as he is not unjust, and he
uses his authority only for truth, justice and the welfare of the society. Allah’s
help and guidance remains with him as long as he follows the right path of
justice and honesty, but when he deviates from this path, Satan overcomes
him and leads him to injustice and oppression.

Chapter 5. What Has Been
Related About the Judge Not
Judging Between Two
Disputants Until He Has
Heard Both Of Them

1331. ‘Ali narrated: “The
Messenger of Allah #£ said to me:
‘When two men come to you
seeking judgement, do not judge
for the first until you have heard
the statement of the other. Soon
you will know how to judge.””
(Da'if)
‘All said:
then.”
[Abi ‘Eisa said:] This Hadith is
Hasan.

“I did not err since
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Chapter 6. What Has Been
Related About The Imam Who
Looks After People

1332, Abul-Hasan narrated that
‘Amr bin Murrah said to
Mu‘awiyah: “I heard the Messenger
of Allah #& saying: ‘No Imam
closes his door on one in need, dire
straits and poverty, except that
Allah closes the gates of the
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Heavens from his dire straits, his
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look after the needs of the ; e
people.” (Hasan) J,,L..H |}> g}; y\’-) Q}LM Js»d
[He said:] There is something on f,_; ol of o1 a5 [:06]
this topic from Ibn ‘Umar. cer . e s ] P
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reported from routes other than &é—"}' G R SR CR
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Comments: -
The Four Guided Caliphs of the Prophet #z, modeling after him, never
stopped the general public from visiting and approaching them. Sometimes
people came to see them at odd hours but they never hesitated to listen to
them and solve their problems. When the Kharijities started terrorist attacks,
and ‘Alf was martyred by them, and Mu‘awiyah was also attacked, he stopped
this practice of admitting the people for his safety. ‘Amr bin Murrah came to
know this news, so he approached him and narrated to him the words of the
Prophet #. Mu‘awiyah, on hearing these words, appointed a person to listen
to their complaints and inform him, and decided the problems of the people
accordingly.
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Chapter 7. What Has Been
Related About ‘The Judge Is
Not To Pass A Judgement
While He Is Angry’

1334. ‘Abdur-Rahman bin Abi
Bakrah narrated: “My father wrote
to ‘Ubaidulldh bin Abi Bakrah who
was a judge: “Do not pass a
judgement between two people
while you are angry, for indeed I
heard the Messenger of Allah &
saying: ‘The judge should not judge
between two people while he is
angry.” (Sahth)

[Aba ‘Eisa said:] This Hadith is
Hasan Sahih, and Abi Bakrah’s
name is Nufai‘.
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Comments:

This narration is the best guidance for the judges. They should not sit on the
seat of justice when they are in a state of anger. It is not possible for a person
to think rationally and reach the right decision in rage and anger, so the judge

should not resume his seat of justice until he is calm and rational.

Chapter 8. What Has Been
Related About Gifts Taken By
Governors

1335. Mu‘adh bin Jabal narrated:
“The Messenger of Allah %
dispatched me to Yemen. When I
had left, he sent a message after
me, so I returned and he said: ‘Do
you know why I sent a message to
you? Do not take anything without
my permission, for that will be
GhulalM  and whoever commits

1 See Hadith no. 1.
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Ghulal, he comes with what he
took on the Day of Judgement.
This is why I called you, so now go
and do your job.”” (Da‘f)

[He said:] There are narrations on
this topic from ‘Adi bin ‘Umair,
Buraidah, Al-Mustawrid bin
Shaddad, Aba Humaid, and Ibn
‘Umar.

[Aba ‘Eisa said:] The Hadith of
Mu‘adh is a Hasan Gharib Hadith,
we do not know of it except from
this route, as a narration of Aba
Umamah from Dawiid Al-Awdi.
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When a person gets a post and position of authority in some government
department, usually people from the general public go to visit him and offer
congratulations, and present gifts as a token of good will. These gifts are not
presented to him but to his authoritative post. So accepting such gifts is
unlawful. These gifts, according to this narration, come under the category of

bribery and misuse of authority.

Chapter 9. What Has Been
Related About The One Who
Gives A Bribe And The One Who
Takes A Bribe For Judgement

1336. Aba Hurairah narrated:
“The Messenger of Allah £ cursed
the one who bribes and the one
who takes a bribe for a
judgement.” (Hasan)

[He said:] There are narrations on
this topic from ‘Abdullah bin ‘Amr,
‘Aishah, Ibn Hadidah, and Umm
Salamah.

[Abn ‘Eisa said:] The Hadith of
Abn Hurairah is a Hasan [Sahih)
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Hadith. This Hadith was reported
from Abii Salamah bin ‘Abdur-
Rahman, from ‘Abdullah bin ‘Amr
[from the Prophet 1.

It has also been reported from
Abu Salamah from the Prophet &
but that is not authentic. He said: [
heard ‘Abdulliah bin ‘Abdur-
Rahman saying: “The Hadith of
Abii Salamah from ‘Abdulldh bin
‘Amr, from the Prophet £ is the
best thing on this topic and the
most correct.”
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1337. ‘Abdullah bin ‘Amr
narrated: “The Messenger of Allah
# cursed the one who bribes and
the one who takes a bribe.”
(Hasan)

[Aba ‘Eisa said:] This Hadith is
Hasan Sahih.
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‘Ar-Rashi’ and ‘Al-Murtashi’ both the words are derived from root ‘Rasha’
which means the cord or rope by means of which water is drawn from the
well. ‘Ra’ish’ is that person who becomes a link or go-between among those
who take and give a bribe for making wrong and dishonest decisions.
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Chapter 10. What Has Been
Related About Accepting The
Gift And Accepting The
Invitation

1338. Anas bin Mailik narrated
that the Messenger of Allah
said: “If trotter (lacking meat) were
given to me I would accept, and if I
was invited to (a meal of) it I
would accept.” (Sahih)

[He said:] There are narrations on
this topic from ‘Ali, ‘Aishah, Al-
Mughirah bin Shu‘bah, Salman,
Mu‘awiyah bin Haidah, and
‘Abdur-Rahman bin ‘Alqamah.
[Aba ‘Eisa said:] The Hadith of
Anas is a Hasan Sahih Hadith.
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A gift or present is that thing which is given to someone as a token of love.
Mutual love and relations develop by exchange of gifts. For the development
of understanding, good relations, and love, various ways and means have been
suggested in Islam. Inviting friends, relatives and people to visit you and
entertaining them with food etc., is also one way to develop good relations.

Chapter 11.What Has Been
Related About The Severe
Threat For One Who Is Awarded
A Judgement For Something
That Is Not His To Take

1339. Umm Salamah narrated that
the Messenger of Alldh # said:
“Indeed you come to me with your
disputes, and 1 am only a human
being; perhaps one of you is more

&AL OG- () D

P o’ 7 /.:’z’ 1- ’E
r-J_. fgj‘:‘i‘d r.a.a.p_.u.;db/_w/‘ f
’.),o; <
O ) ads( 41 &

Sl LoDk Bl - s
NEPSLEINIP SR i B SV beA |
SN

el &

g:\:;\ :J.E cgj;é u:l



The Chapters On Judgements

eloquent at presenting his
argument than the other. If I judge
for one of you, giving him
something from the rights of his
brother, then it is only a piece of
the Fire that I am giving him, so do
not take anything from it.” (Sahih)

[He said:] There are narrations on
this topic from Abia Hurairah and
‘Aishah.

[Aba ‘Eisa said:] The Hadith of
Umm Salamah is a Hasan Sahih
Hadith.
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The Prophet #£ said; I am only a human being and know nothing about those
events of the future, and things which are not yet present, without Allah’s
help and guidance. I judge the case presented before me like an ordinary
judge on the basis of arguments presented. Maybe one of you is more
eloquent and better in presenting the arguments than the other. Under the
impression of his eloquence and better presentation of argument, I may give
the verdict in his favor, which is actually not his right, and should have not
been given in his favor. Such verdicts of mine will not make the things lawful
for him in whose favor it has been given.

Chapter 12. What Has Been
Related About ‘The Proof Is
Required From The Claimant
And The Oath Is Required
From The One The Claim Is
Against’

1340. ‘Algamah bin Wa’il [bin
Hujr] narrated from his father who
said: “A man from Hadramawt and
a man from Kindah came to the
Prophet #£. The Hadrami said: ‘O
Messenger of Allah! This person
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The Chapters On Judgements

took some land of mine.” The
Kindi said: ‘It is my land, It is in
my possession, and he has no right
to it.” So the Prophet £ said to the
Hadrami: ‘Do you have proof?” He
said: ‘No.” He said: “Then you will
have the oath.” He said: ‘O
Messenger of Allah! This man is a
liar, it makes not difference what
he takes an oath for, he is not
ashamed of doing anything!” He
said: “There is nothing you deserve
from him except that” He said: So
the man was left to take an oath
for it, and in the meantime, the
Messenger of Allah #& said: ‘If he
takes an oath [for your property] to
wrongfully consume it, He will
meet Allah while He is angry with
him.” (Sahih)

[He said:] There are narrations on
this topic from ‘Umar, Ibn ‘Abbas,
‘Abdullah bin ‘Amr, and Al-
Asha‘th bin Qais.

[Aba ‘Eisa said:] The Hadith of
Wa’il bin Hujr is a Hasan Sahih
Hadith.
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If someone files a lawsuit against another person in the court, even though
the plaintiff may be a trustworthy, pious and honourable in the society, the
judge cannot give his judgement in his favor on the presumption of his piety
and trustworthiness. Islamic Law requires that every claimant should bring
witnesses in his favor. If the claimant is unable to produce witnesses before
the judge, he can ask the respondent to swear an oath and if the respondent
takes an oath, then the case will be decided according to his oath.
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1341. ‘Amr bin Shu‘aib narrated
from his father, from his
grandfather, that during a Khutbah,
the Prophet £% said: “The proof is
due from the claimant, and the
oath is due from the one the claim
is made against.” (Sahih)

There is some criticism in the
chain of this Hadith, Muhammad
bin ‘Ubaidullah Al-‘Arzami was
graded weak in Hadith due to his
memory — he was considered weak
by Ibn Al-Mubarak and others.
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1342. Ibn ‘Abbias narrated that the
Messenger of Allah #2 judged that
the oath is due from the one the
claim is made against. (Sahih)

[Abta ‘Eisa said:] This Hadith is
Hasan Sahih. This is acted upon
according to the people of
knowledge among the Companions
of the Prophet # and others: The
proof is due from the claimant, and
the oath is due from the one the
claim is made against.
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If someone lodges a lawsuit in the court, he has to produce witnesses in his
favor, and the respondent needs not produce any witness against the claimant,
swearing an oath will be enough for him.
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Chapter 13. What Has Been
Related About The Oath Along
With A Witness

1343. Aba Hurairah narrated:
“The Messenger of Allah &
passed judgement based on an oath
along with one witness.” Rabi‘ah
(one of the narrators) said: “A son
of Ibn Sa‘d bin ‘Ubadah informed
me saying: ‘We found in a book of
Sa‘d that the Prophet #& passed
judgement based on an oath along
with a witness.”” (Sahih)

He said: There are narrations on
this topic from ‘Ali, Jabir, Ibn
‘Abbas, and Surrag.

[Aba ‘Eisa said:] The Hadith of
Abi Hurairah, that the Prophet
passed judgement based on an oath
along with a witness, is a Hasan
Gharib Hadith.
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1344. Jabir narrated: “The
Prophet #¢ passed judgement
based on an oath along with a
witness.” (Sahih)
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The Chapters On Judgements

based on an oath along with one
witness.” He said: “And ‘Ali judged
between you based on it.” (Sahih)
[Aba ‘Eisa said:] This is more
correct. This is how Sufyan Ath-
Thawri reported it from Ja‘far bin
Muhammad, from his father, from
the Prophet &, in Mursal form.
‘Abdul-‘Aziz bin Abi Salamah and
Yahya bin Sulaim reported this
Hadith from Ja‘far bin Muhammad,
from his father, from ‘Alj, from the
Prophet 3.

This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet # and others. They held
the view that an oath along with
one witness was acceptable in cases
of rights and wealth. This is the
view of Malik bin Anas, Ash-
Shafi‘i, Ahmad, and Ishaq. They
said that a judgement is not passed
based upon an oath and one
witness except in cases of rights
and property. Some of the people
of knowledge among the people of
Al-Kifah and others did not hold
the view that a judgement could be
based upon an oath along with one
witness.

136 NPT

gl A L Ol al e
oK 1 g 55 06 e
S A YR B N

S R I By (R
e sy S D 8wl

\ - P ¢

Ma ol 5 s e G A
PRSPV A
8 o ol L Gl Bl e
S s G 1305 225
I5 35 IV, G g B
LGl A :_;5-5\3\3 g.,\ o ML
1501 dalill &~ J«.Jb NN
B ax 5 5 N A Bl
w2 O fas B0 gaf G

130 e J«Jb

Comments:

.iii\:c CYAY ;Y\Y/i:_jﬂ:})\.ﬂl

If the claimant has only one witness, then in the light of the Sahih narration,
the claimant will take an oath in place of the second witness. Imam Malik,
Imam Ash-Shafi‘i, Imam Ahmad, Imam Ishaq and most of the scholars have
the same view. One witness and an oath is only for monetary disputes, and for
all other types of disputes two witnesses are required. (Muslim and Nawawi. v.

2.p. 74.).
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Chapter 14. What Has Been
Related About A Slave Owned By
Two Men And One Of Them
Frees His Portion Of Him

1346. Ibn ‘Umar narrated that the
Prophet % said: “Whoever frees a
portion” or, he said: “a part” or he
said: “a share he owns of a slave,
then he can afford the remainder
of the price according to the
reasonable price, then he will be
free. Otherwise he has freed as
much as he has freed (only).”
Ayyub (one of the narrators) said:
“Perhaps Nafi‘ said in this Hadith:
‘Meaning he has freed as much of
him as he has freed.”” (Sahih)

[Aba ‘Eisa said:] The Hadith of
Ton ‘Umar is a Hasan Sahih Hadith.
Salim has reported similarly from
his father, from the Prophet ££.
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1347. Salim narrated from his
father that the Prophet £ said:
“Whoever frees a portion of a slave
he owns, then he can afford the
remainder of the price, then he
should free him with his wealth.”
(Sahih)

[Aba ‘Fisa said:] This Hadith is
[Hasan) Sahih.
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The Chapters On Judgements

1348. Aba Hurairah narrated that
the Messenger of Allah £ said:
“Whoever frees a portion” or he
said: “a part of a slave, then he
should finish paying his price if he
can afford it. If he can not afford
to pay reasonable price then he
should be allowed to work to earn
the amount that will free him
without overburdening him.”

[He said:] There is something on
this topic from ‘Abdullah bin ‘Amr.

(Another chain) with similar, and
he said: “a part.” (Sahih)

[Aba ‘Eisa said:] This Hadith is
Hasan Sahih.

This was reported by Aban bin
Yazid from Qatadah similar to the
narration of Sa‘eed bin Abi
‘Arabah (a narrator in the chain of
this Hadith). Shu‘bah reported this
Hadith from Qatadah, but he did
not mention the matter of working
in it.

The people of knowledge differed
over the issue of working. Some of
them held the view that he could
work to earn in this case, this is the
view of Sufyan Ath-Thawri, the
people of Al-Kifah, and it is the
view of Ishagq.

Some of the people of knowledge
said: When the slave is owned by
two men, and one of them frees his
portion of him, then he should pay
off the portion of his brother and
free the slave if he can afford it. If
he can not afford it, then the slave
will be free only as much as he
freed him, and he is not permitted
to work (for the remainder). They
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The Chapters On Judgements

held the view according to what is
reported by Ibn ‘Umar from the
Prophet £, and this is the saying
of the people of Al-Madinah, and
it is the view of Malik bin Anas,
Ash-Shafi‘i, Ahmad, and Ishaq.
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Chapter 15. What Has Been
Related About A Lifelong Gift
(Al-Umra)

1349. Samurah narrated that the
Prophet % said: “The lifelong gift
is permitted for its inhabitant” or
“is an inheritance for its
inhabitant.” (Sahih)

[He said:] There are narrations on
this topic from Zaid bin Thabit,
Jabir, Abd Hurairah, ‘Aishah, Ibn
Az-Zubair, and Mu‘awiyah.
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Comments:

‘Al-Umra’ means a gift given for a llfelong period. This word is derived from
‘Umr. This is a particular way of giving a gift. For example, saying, 1 give you
this house to reside in during my entire life. This is lawful and approved by

most of the scholars.

1350. Jabir narrated that the
Prophet #£ said: “Whichever man
is given a lifelong gift for himself
and his offspring, then it belongs to
the one whom it was given, it does
not return to the one who gave it,
for he has given a gift which shall
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be included in the inheritance.”
(Sahih)

[Aba ‘Eisa said:] This Hadith is
[Hasan] Sahih. This is how it was
reported from Ma‘mar and others
from Az-Zuhri, similar to the
narration of Malik (a narrator in
the chain of this Hadith). Some of
them reported it from Az-Zuhri,
without mentioning “and his
offspring” in it.

[And this Hadith has been reported
through more than one route from
Jabir from the Prophet £ who said:
“The lifelong gift is permitted for its
inhabitant.”” And it does not
contain: “and his offspring.” This
Hadith is Hasan Sahih.]

This is acted upon according to
some of the people of knowledge.
They said that when he says: “It is
for you as long as you live, and for
your offspring.” Then it is his for
life, it does not return to the first
person. When he does not say:
“For your offspring” then it returns
to the first person when the one to
whom it was given to dies. This is
the view of Malik bin Anas and
Ash-ShafiT.

It has been reported through more
than one route that the Prophet &
said: “The lifelong gift is permitted
for its inhabitant” and this is acted
upon according to some of the
people of knowledge, in that they
said: “When the one it was given to
dies, then it is an inheritance of his,
even if it was not allotted for his
offspring.” This is the view of
Sufyan Ath-Thawri, Ahmad, and
Ishagq.
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Comments:

As it involves an element of waiting for another person’s death, for this
reason it has been called ‘Rugba’. According to ‘Allamah Ali Qarj, in view of
Imam Abi Hanifah and Imam Mubammad, Rugba is not approved. (Tuhfat
Al-Ahwadhi, v. 2. p.284.) According to ‘Allamah Ibn Hajar most of the
scholars deem Rugbi and Umrd to be the same. In view of Imam Abi
Hanifah, Imam Malik, and Imam Muhammad and Imam Aba Yisuf, Rugba is

not lawful. (Fath Al-Bari v. 5. p.295.)

Chapter 16. What Has Been
Related About Ar-Rugba'!

1351. Jabir narrated that the
Messenger of Allah £ said: “The
lifelong gift is permitted for its
inhabitant, and the Rugbad is
permitted for its inhabitant.”
(Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan. Some of them reported it
from Abu Az-Zubair [with this
chain] from Jabir in Mawqiif form
[not Marfu‘].

This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet #£ and others. (They say)
Ar-Rugba is permitted just like the
lifelong gift is permitted. This is the
view of Ahmad and Ishaq. Some of
the people of knowledge among the
people of Al-Kufah distinguished
between the lifelong gift and Ar-
Rugba; they allowed the lifelong gift
but they did not allow Ar-Rugba.

[Aba ‘Eisa said:] The explanation
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11 A donation with the provision that it will either belong to the one it was donated when
the donor dies, or it will revert to the donor when the one it was donated to dies.
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of Ar-Rugba is when someone says: iaf G - oz
“This thing is yours as long as you Aot By US ‘ Wb 4 UL’
live, if you die before me then it 3 s 6;«-*” J“ JJJ_H 53L;h3b
returns to me.” Ahmad and Ishaq . )
said: “Ar-Rugba is the same as the '&JJY‘ u)l c’;'J: Y5 Las |
lifelong gift. It belongs to the one it

was given, and it does not revert to

the first person.”
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Of Allah £ About (VV &) u.ul.Jl cL.aJl 2 £ &l
Reconciliation

1352. Kathir bin ‘Amr bin ‘Awf 51 2k 4 Lo Bis - yrey
Al-Muzani narrated from his )
father, from his grandfather, that
‘t‘he Megsenger pf Allah # said: e ‘M| J, @J‘J' N u) s b u’ ol
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(Sahih) .
[Abﬁ ‘Eisa said:] This Hadith is &7
H...an Sahih.
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Comments:

This narration has been discussed for its narrator, Kathir bin ‘Abdullah is
regarded as a weak narrator and his narration cannot be accurate and
acceptable, but the theme of this narration is correct.
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Chapter 18. What Has Been
Related About A Man Placing
A Beam On His Neighbor’s
Enclosure Wall

1353. Al-A‘raj narrated from Abu
Hurairah, saying: “I heard him
saying: ‘the Messenger of Allah &
said: “When one of you seeks his
neighbor’s permission to affix a
wooden beam in his wall, then do
not prevent him.”” When Abu
Hurairah narrated it, they tilted
their heads, so he said: “‘Why do 1
see that you are averse to it? By
Allah! T will continue to narrate it
among you.”” (Sahih)

[He said:] There are narrations on
this topic from Ibn ‘Abbas and
Mujammi‘ bin Jariyah.

[Abu ‘Eisa said:] The Hadith of
Abii Hurairah is a Hasan Sahih
Hadith. This is acted upon according
to some of the people of knowledge.
It is the view of Ash-Shafii. It has
been related from some of the
people of knowledge; among them
Mailik bin Anas, that they said: “He
can prevent his neighbor from
affixing a beam in his wall.” But the
first view is more correct.
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Islam is a religion of peace and a great supporter of the wellbeing of the
society. It preaches love and peace among the community members. Its basis
are on mutual help, service and care for each other. For this reason it has
been advised to allow neighbors to affix a wooden beam on your wall,
provided it does not cause much damage.
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Chapter 19. What Has Been
Related About: The Qath Is
Based Upon What Will Make
His Companion Believe Him

1354. Abu Hurairah narrated that
the Messenger of Allah & said:
“The oath is based upon what will
make your companion believe
you.” (Sahih)

[Qutaibah (one of the narrators)
said: “What will make you believed
by your companion.”]

[Abt ‘Eisd said:] This Hadith is
Hasan Gharib. We do not know of
it except as a narration of Hushaim
from ‘Abdulldh bin Abi Salih.
‘Abdullah bin Abi Salih is the
brother of Suhail bin Abi Salih.

This is acted upon according to
some of the people of knowledge,
and it is the view of Ahmad and
Ishaq.

It has been reported that Ibrahim
An-Nakha‘l said: “When the one
the oath is sought from is in the
wrong, then the intention is the
intention of the one giving the
oath. When the one the oath is
sought from is being wronged, then
the intention is the intention of the
one who caused the oath to be
sought.”
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Chapter 20. What Has Been
Related About The Road: When
There Is A Disagreement About
It, How Should It Be Made?

1355. Aba Hurairah narrated that
the Messenger of Allah £ said:
“Make the road seven forearm
lengths.” (Sahih)
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1356. Aba Hurairah narrated that
the Messenger of Allah # said:
“When you disagree over the road,
then make it seven forearm
lengths.” (Sahih)

[Abu ‘Eisa said:] This is more
correct than the narration of Waki’
(a narrator in no. 1355). [He said:]
There is something on this topic
from Ibn ‘Abbas.

[Aba ‘Eisa said:] The Hadith of
Bashir bin Ka‘b [Al-‘Adawi] from
Abi Hurairah is a Hasan Sahih
Hadith. Some of them reported this
from Qatadah, from Bashir bin
Nabhik, from Aba Hurairah, but it is
not preserved.
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A common street having residential buildings on both sides should be broad
enough according to the needs of its residents. A street which is not open for
heavy traffic, and there is only limited local use of the way, and the land of
the lane is disputed, and there is more than one claimant the land, in this
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situation - seven forearms of land should be spared for the common use of
the residents. In otherwords, the lane should be at least seven forearms broad.
This width can be more or less with mutual approval of the residents. (Tuhfat

Al-Ahwadhi v. 2. p. 285-286.)

Chapter 21. What Has Been
Related About The Boy
Choosing Between His Parents
When They Separate

1357. Abi Maiminah narrated
from Abi Hurairah who said: “The
Prophet # gave a boy the choice
between his father and his
mother.” (Sahih)

[He said:] There are narrations on
this topic from ‘Abdullah bin ‘Amr,
and the grandfather of ‘Abdul-
Hamid bin Ja‘far.

[Abt ‘Eisa said:] The Hadith of
Abu Hurairah is a Hasan Sahih
Hadith. Abi Maiminah’s name is
Sulaim.

This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet #£ and others. They said:
The boy chooses between his
parents when there is a
disagreement between them over
the custody of the child. This is the
view of Ahmad and Ishaq. They
said that if the boy is very young
then the mother has more right,
and when the boy reaches seven
years old then he is given the
choice between his parents.

Hilal bin Abi Maimunah (one of
the narrartors) is Hilal bin ‘Al bin
Usamah, of Al-Madinah, Yahya
bin Abi Kathir, Malik bin Anas and
Fulaih bin Sulaiman reported from
him.
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Comments:

According to this narration a child of separated parents will live with the
mother until the age of seven, or when he learns to eat and put on clothes by
himself. After the age of seven, the child is given a choice to live with the

mother or the father.

Chapter 22. What Has Been
Related About The Father Can
Take From The Wealth Of His
Son

1358. ‘Aishah narrated that the
Messenger of Allah £ said:
“Indeed the most wholesome of
what you consume is from your
earnings, and indeed your children
are from your earnings.” (Sahih)
[He said:] There are narrations on
this topic from Jabir, and ‘Abdullah
bin ‘Amr.

[Aba ‘Eisa said:] This Hadith is
Hasan [Sahih]. Some of them have
reported this from ‘Umarah bin
‘Umair, from his mother, from
‘Aishah. Most of them said: “from
his paternal aunt, from ‘Aishah.
This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet # and others. They said
that the father’s hand is free to
take from the wealth of his son as
he likes.

Some of them said that he is not
to take from his son’s wealth
except when there is a need for it.
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Chapter 23. What Has Been
Related About When One’s

Property Has Been Broken,
What Is the Judgement For
Him From The Property Of
The One Who Broke It?

1359. Anas narrated: “One of the
wives of the Prophet £ gave the
Prophet # some food in a bowl.
Then ‘Aishah broke the bowl with
her hand, and discarded what was
in it. So the Prophet % said:
“Food for food and vessel for
vessel.” (Sahih)

[Aba ‘Eisa said:] This Hadith is
Hasan Sahih.
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This narration proves that if someone breaks or deliberately damages the
things of others, he must return the same kind of things, buying it new from
the market, or paying them the price of those things.

1360. Anas narrated that the
Messenger of Allah # borrowed a
bowl which broke, so he guaranteed
(compensated) it for them. (Da‘yf)
[Abt ‘Eisa said:] This Hadith is
not preserved. Suwaid (one of the
narrators) only meant to narrate —
according to me — the narration
reported by Ath-Thawri (no. 1359).
And the narration of Ath-Thawri is
more correct. The name of Abu
Dawad (one of the narrators of no.
1359) is “‘Umar bin Sa‘d.
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This narration is not preserved, but the preceding narration proves that if a
thing is purposely and deliberately damaged, it must be returned or
compensated for, in the form of a new thing of the same kind or with the
market price. Similarly, if a borrowed thing is damaged or destroyed, the
lender should be compensated. If the owner does not want to be compensated

it is up to him.

Chapter 24. What Has Been
Related About The Limits Of
Responsibility For A Man And
Woman

1361. Nafi‘ narrated that Ibn
“Umar said: “I was reviewed before
the Messenger of Allah £ in the
army, and I was fourteen years old,
but he did not accept me. Then I
was reviewed before him in the
army later while I was fifteen years
old, and he accepted me.” Nafi’
said: “I narrated this Hadith to
‘Umar bin ‘Abdul-‘Aziz and he
said: ‘This is the limit that
distiguishes between childhood and
adulthood.” Then he wrote to give
salaries to whoever reached fifteen
years old.”

(Another chain) from Nafi‘, from
Ibn ‘Umar from the Prophet #&,
and it is similar, but he did not
mention in it that ‘Umar bin
‘Abdul-‘Aziz wrote that this is the
limit that distinguishes between
youth and childhood and
adulthood. In his narration, Ibn
‘Uyainah said (that Nafi* said): “I
narrated it to ‘Umar bin ‘Abdul-
‘Aziz and he said: ‘“This is the limit
that distinguishes between children
and soldiers.”” (Sahih)
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[Abt ‘Eisa said:] This Hadith is
Hasan Sahth. This is acted upon
according to the people of
knowledge, and it is the view of
[Sufyan] Ath-Thawri, Ibn Al-
Mubarak, Ash-Shafi‘i, Ahmad and
Ishaq. They held the view that when
a boy reaches fifteen years of age
then he is judged as a man is
judged. If he were to have a wet
dream before fifteen years then he
would be judged as a man is judged.
Ahmad and Ishaq said that there
are three marks for responsibility:
Reaching fifteen years of age or
having a wet dream, when his age
and his having wet dream cannot be
ascertained, then Inbat — that is —
growing of pubic hairs.
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Comments:

In view of the scholars, the age of puberty is fifteen years for both male and
female. The other criterion of maturity or age of puberty is the start of the
wet dream for boys and menstruating for girls. All A’immah agree on this
point. This narration appears again, see no. 1711. There the author added

that it is Gharib, that is the first version he cited here.

Chapter 25. What Has Been
Related About A Man Who
Married A Woman His Father
Was Married To (Previously)

1362. Al-Bara’ narrated: “My
maternal uncle Abt Burdah Ibn
Niyar passed by me and he had a
flag with him. I said: ‘Where are
you going?’ He said: ‘the
Messenger of Allah #& dispatched
me to a man who married a woman
his father had been married to:
that I should bring him his head.”
(Sahih)
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[He said:] There is something on
this topic from Qurrah [Al-
Muzani].

[Aba ‘Eisa said:] The Hadith of Al-
Bard’ is a Hasan Gharib Hadith.
Muhammad bin Ishaq reported this
Hadith from ‘Adi bin Thabit, from
‘Abdullah bin Yazid, from Al-Bar@’.
This Hadith has also been reported
from Ash‘ath, from ‘Adi, from
Yazid bin Al-Bar#’, from his father.
And it has been reported from
Ash‘ath, from ‘Adi, from Yazid bin
Al-Bar2’, from his maternal uncle,
from the Prophet .
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Comments:

If someone goes against definite and decisive ordets, for which the Shari‘ah
awards capital punishment, and a judge, Imam or head of the state has the
right to award him the death sentence. There is difference of opinion on the
punishment of an offender who marries the wife of his father, which is strictly
prohibited in Islamic law. In the view of Imam Malik and Imam Shafi‘l, Hadd
will be imposed, but in view of Imam Ahmad and Ishdq, his punishment is

death and confiscation of his property.

Chapter 26. What Has Been
Related About The Case Of Two
Men And One Of Them Lives
Downstream From The Other

1363. ‘Abdullah bin Az-Zubair
narrated: “A man from the Ansar
disputed with Az-Zubair before the
Messenger of Allah & about the
canals of Harrah which they used
to irrigate the date-palms. The
Angari said: ‘Let the water pass.’
But he refused. So they brought
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their dispute to the Messenger of
Allah #. the Messenger of Allah
¢ said to Az-Zubair: ‘O Zubair!
Irrigate (your land) then let the
water pass to your neighbor.” The
Ansari became angry and said: ‘[O
Messenger of Allah!] Is this
because he is your aunt’s son?” The
face of the Messenger of Allah &
changed color. Then he said: ‘O
Zubair! Irrigate (your land) and
then withold the water until it
reaches the walls” Az-Zubair said:
‘By Allah! I think that this Ayah
was revealed about that: But no, by
your Lord, they can have no Faith
until they make you (O
Muhammad) judge in all disputes
between them, and find in
themselves no resistance against
your decisions and accept (them)
with full submission.””") (Sahih)
[Aba ‘Eisa said:] This Hadith is
Hasan [Sahif].

Shu‘bah bin Abi Hamzah reported
it from Az-Zuhri, from ‘Urwah bin
Az-Zubair, from Az-Zubair, and he
did not mention “from ‘Abdullah
bin Az-Zubair” in it. ‘Abdullah bin
Wahb reported it from Al-Laith —
and, Yanus from Az-Zuhri - from
‘Urwah, from ‘Abdullah bin Az-
Zubair, (and it is) similar to the
first narration.
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This man from Ansar was a Companion who participated in the Battle of
Badr. In anger, he was not patient, and uttered those offensive words. No
Muslim ever dares to behave in such a way as he did. This event gives a lesson

01 An-Nisa’ 4:65.
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to all the Muslims, that they must obey the orders of the Prophet & without
any grumbling and muttering from the depth of their heart. This is the true
faith and demand of the loyalty to faith.

Chapter 27. What Has Been 4 Lad s L S0 - (vy ESND)
Related About One Who Frees s Tt i ae e
His Slaves When He Dies, JG d Gy cae e oIS

While He Has No Wealth Aside
From Them

1364. ‘Imran bin Husain narrated:
“A man from the Ansar freed six
slaves of his upon his death, and he
did not have any wealth aside from
them. That was conveyed to the
Prophet #£, and he said some
harsh words about him.” He said:
“Then he called for them and he
divided them and had them draw
lots. So he freed two of them and
left four as slaves.” (Sahih)

[He said:] There is something on
this topic from Aba Hurairah.

[Abia ‘Eisa said:] The Hadith of
‘Imran bin Husain is a Hasan Sahih
Hadith, and it has been reported
through more than one route from
‘Imran bin Husain.

This is acted upon according to
some of the people of knowledge
[among the Companions of the
Prophet #£]. It is the view of Malik
bin Anas, Ash-Shafi‘i, Ahmad, and
Ishaq. They held the view that
casting of lots could resorted to in
this case and others. As for some of
the people of knowledge among the
people of Al-Kifah and others, they
did not approve of drawing lots.
They said: Each one of the slaves
should be freed one-third, and they
should be allowed to work to earn
the price of the other two-thirds.
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The Chapters On Judgements 154 a3 il
Abu Al-Muhallab’s name is

‘Abdur-Rahman bin ‘Amr [Al-

Jarmi; he is not Aba Qilabah.] And

they also say he is Mu‘awiyah bin

‘Amr, [and Aba Qilabah Al-Jarmi’s

name is ‘Abdullah bin Zaid.]
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The Ansari freed six slaves, whereas according to the Shari‘ah he had the right
to free only two. Now everyone of the freed slaves desired to have freedom, but
only two of them could get it. This was an issue that needed no witnesses for its
solution, and nobody was ready to forgo his right, so it was solved by drawing
lots, because there was no other choice for the solution of this issue. So in the

light of this narration, such cases can be solved by drawing lots.

Chapter 28. What Has Been
Related About One Who
Owned A Mahram (A Close
Relative)

1365. Samurah narrated that the
Messenger of Allah £ said:
“Whoever owns a related Mahram,
then he is free.” (Hasan)

[Abu ‘Eisa said:] We do not know
of this narration having a complete
chain of narration, except as a
narration of Hammad bin Salamah.

Some have reported something
about this from Qatadah, from Al-
Hasan, from ‘Umar.

(Another chain) from Samurah
that the Prophet # said:

“Whoever owns a related Mahram,
then he is free.”

[Aba ‘Eisa said:] We do not know
of anyone who mentioned ‘Asim
Al-Ahwal from Hammad bin
Salamah in this narration, except
for Muhammad bin Bakr.

And this is acted upon according
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The Chapters On Judgements

to some of the people of
knowledge. It has also been
reported from Ibn ‘Umar that the
Prophet #% said: “Whoever owns a
related Mahram, then he is free.”
Damrah bin Rabi‘ah reported it
from Sufyan Ath-Thawri, from
‘Abdulldh bin Dinar, from Ibn
‘Umar, from the Prophet #%. But
Damrah bin Rabi‘ah is not
followed up in narrating this
Hadith.")
mistake according to the scholars
of Hadith.

And this Hadith is a
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Mahram relatives are those who are prohibited to marry each other when one
of them is male and the other is female, as father and son, paternal uncle and
paternal nephew, maternal uncle and maternal nephew, etc. The father is
prohibited from marrying his daughter, a son cannot marry his mother, a
brother cannot marry his sister etc. Most of the people of knowledge among
the Companions of the Prophet #% and their followers acted according to this
narration. The Ahnaf and Handbilah also act upon this narration.

Chapter 29. What Has Been
Related About One Who Farms
A People’s Land Without Their
Permission

1366. Rafi‘ bin Khadij narrated
that the Prophet @&  said:
“Whoever farms a people’s land
without their permission, then
nothing he farms belongs to him,
and its finances are due to him.”
(Daf)

[Abt ‘Eisa said:] This Hadith is
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1) No one else narrates it from Sufyan, which would act as support for Damrah’s narration.
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Hasan Gharib, we do not know it
as a narration of Abu Ishaq except
from this route; the narration of
Sharik bin ‘Abdullah.

This Hadith is acted upon
according to some of the people of
knowledge, and it is the view of
Ahmad and Ishag.

I asked Muhammad bin Isma‘l
about this Hadith and he said: “It is
a Hasan Hadith.” And he said: “I
do not know of it as a narration of
Abu Ishaq except from the report
of Sharik.” Muhammad said:
“Mac‘qil bin Malik Al-Basri
narrated to us: ‘Ugbah bin Al-
Asam narrated to us from °‘Ata’,
from Rafi‘ bin Khadij from the
Prophet #&, similarly.”
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Comments:

This narration proves that if someone cultivates the land without the owner’s
permission, the produce will belong to the owner of the land and the tiller will
get only the expenditure he spent on the cultivation.

Chapter 30. What Has Been
Related About Gifts And
Equality Between Children

1367. An-Nu‘man bin Bashir
narrated that his father gave a
slave to a son of his. So he went to
the Prophet #£ to have him witness
it. He #& said: ‘Have you given a
gift similar to this one to all of your
sons?” He replied: ‘No.” So he said:
‘Then take him back.”” (Sahih)
[Aba ‘Fisa said:] This Hadith is
Hasan Sahih, and it has been
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The Chapters On Judgements

reported through more than one
route from An-Nu‘man bin Bashir.
This is acted upon according to
some of the people of knowledge.
They consider it recommended to
maintain equality among sons, to
the degree that some of them said
he is to treat his sons equally even
in kissing. Some of them said he is
to treat his sons equally in gifts and
presents, [meaning] to treat the
males and the females the same.
This is the view of Sufyan Ath-
Thawri. Some of them said treating
children equally is to give the
males a similar portion as that of
two females, similar to divisions of
inheritance. This is the view of
Ahmad and Ishaq.
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Comments:

The subject of this narration proves that if someone wants to give something
to his children in his life time, he will have to give an equal share to every one
of them without any consideration of gender or standards of legacy
distribution. Another narration made this point clear. The Prophet £ said in
an authentic narration, “Treat your children equally. If I want to give extra to
one of them, I will give to a female.” (Baihagi)

Chapter 31. What Has Been 4,",131 u" i L u\, —(ty )
Related About Preemption Y )
\ |

1368. Samurah narrated that the
Messenger of Allah £ said: “The
neighbor of a home has more right
to the home.” (Hasan)

Abu ‘Eisa said: There are
narrations on this topic from Ash-
Sharid, Aba Rafi‘, and Anas.
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The Chapters On Judgements

The Hadith of Samurah is a Hasan
Sahih Hadith. ‘Eisa bin Yunus
reported similarly from Sa‘eed bin
Abi ‘Ariibah, from Qatadah, from
Anas, from the Prophet .

It has also been reported from
Sa‘eed bin Abi ‘Artbah from
Qatadah, from Al-Hasan, from
Samurah, from the Prophet i¥%.
What is correct according to the
people of knowledge is the
narration of Al-Hasan from
Samurah, and we do not know the
report of Qatadah from Anas,
except as a narration of ‘Eisd bin
Yanus. The Hadith of ‘Abdullah
bin ‘Abdur-Rahman At-T#’ifi from
‘Amr bin Ash-Sharid, from his
father, from the Prophet # - on
this topic — is a Hasan Hadith.
Ibrahim bin Maisarah reported it
from ‘Amr bin Ash-Sharid, from
Abi Rafi, from the Prophet #z.
He said: I heard Muhammad
saying: “Both of the Ahadith are
Sahih to me.”

158 P33 Ll
g.jig B s
B3 et Las dyas an s

e

o PR R SN T S .-
%g:‘:ﬁ*&‘uﬂ“ﬁ&iw{d))

c%% ;;;ﬂ u.é u.\.j :),3 aiSlfj :',.3 ci;};

370

Lalie

P

o -

Pl gl o el BB G
:;'Jl - £ B;A..:I u,o "_,..’..;J| G35
g_,d.l} (’.L-.H J.A' M c.h.ﬁj‘) . :J
5};...4:)9 U’“‘"“
-wﬁq;ﬁeée’-}’-ﬁﬁyl ‘gd‘&‘
NI RV TR
DS RUIE RUI [NEF

c:LJ \.,.:Ja- ;qu Y)

R I R Y
06 g L 2 8'3 o B oA

.,; 5.

L;Mgw»mvstj,zﬂ KA

YOIV:ir cagls plolyys 4 ide ol Jeelow] o VY/0 0 e ax 21y [ur] N
YERTC sA>LA u.:'] .,\;).1.“ OF \.JU‘ uj} e TZZC nj)la.ﬂ d"‘ w; sale C,q.l> o

oels [edsadl i SLaly T8AY (T8VY (YYOA: c eyl o a

o [edsadl o) LT,

CYyoYy: C“‘)L} u.:‘ A‘))J.def..&w»#[d.u}.n 4..“ )L‘-"U VYoY: C‘L)b |]

Comments:

In this narration, it has been made clear, that if a shareholder in a property
sells his share without consulting or informing the co-shareholder, then the
co-shareholder can buy back the share of property for the same price which it
was sold. This is agreed upon; the neighbor looses the right of preemption in
the presence of a co-shareholder of the property.
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Chapter 32. What Has Been
Related About Preemption For
The Absent

1369. Jabir narrated that the
Messenger of Allah £ said: “The
neighbor has more right to his
preemption. He is to be waited for
even if he is absent, when their
paths are the same.” (Hasan)

[AbiG ‘Eisa said:] This Hadith is
Hasan Gharib. We do not know of
anyone reporting this Hadith other
than ‘Abdul-Malik bin Abi
Sulaiman from °‘Ata’, from Jabir.
[Shu‘bah criticized ‘Abdul-Malik
bin Abi Sulaimin due to this
Hadith.)

‘Abdul-Malik is trustworthy and
honest according to the people of
Hadith. We do not know of anyone
who criticized him except Shu‘bah
because of this Hadith. Waki'
reported this Hadith from Shu‘bah
from ‘Abdul-Malik [bin Abi
Sulaiman]. And it has been
reported from Ibn Al-Mubarak,
from Sufyan Ath-Thawri who said:
“Abdul-Malik bin Abi Sulaiman is
a ‘scale.”” Meaning for knowledge.
This Hadith is acted upon
according to the people of
knowledge. The person has more
right to preemption even if he is
absent, so when he arrives then the
pre-emption is his even if he has
gone for a long time.
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Though ‘Abdul-Malik bin Abi Sulaimén is a reliable and secure narrator, but
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this narration from him is deemed to be not preserved and of a lower rank.
The neighbor who is not a co-shareholder or does not share the way to the
property, according to Islamic Law, has no right of preemption. If someone
wants to sell his property, morally he is bound to consult his neighbour, and

he should be given priority.

Chapter 33. (What Has Been
Related About) When The
Boundaries Are Defined And
The Areas Are Fixed Then
There Is No Preemption

1370. Jabir bin ‘Abdullah narrated
that the Messenger of Allah &
said: “When the boundaries are
defined and the streets are fixed,
then there is no preemption.”
(Sahih)

|Aba ‘Eisa said:] This Hadith is
Hasan Sahih, some of them
reported it in Mursal form from
Abua Salamah, from the Prophet .
This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet #2. Among them was
‘Umar bin Al-Khattab and
‘Uthman bin ‘Affan. It is also the
view of some of the Fugaha’ among
the Tabi‘in, like ‘Umar bin ‘Abdul-
‘Aziz and others. It is the view of
the people of Al-Madinah, among
them Yahya bin Sa‘eed Al-Ansari,
Rabi‘ah bin Abi ‘Abdur-Rahman,
and Malik bin Anas. It is the view
of Ash-Shafi‘i, Ahmad, and Ishaq.
They did not hold the view that
there could be a preemption,
except if there was an association
(partnership). And they did not
think that the neighbor had the
right to preemption when there is
no association.
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Some of the people of knowledge
among the Companions of the
Prophet #£ and others said that pre-
emption is for the neighbour, and
they argued using the Marfii* Hadith
of the Prophet #%: “The neighbour
of a home has more right to the
home” and his saying: “The
neighbor has more right because of
his nearness.” This is the view of
Ath-Thawri, Ibn Al-Mubarak and
the people of Al-Kafah.
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Chapter 34. (What Has Been
Related About The Partner Is
The Preemptor)

1371. Ibn ‘Abbas narrated that the
Messenger of Allah % said: “The
partner is the preemptor, and
preemption is in everything.”
(Hasan)

[Aba ‘Eisa said:] We do not know
of a Hadith like this, except from
the narration of Aba Hamzah As-
Sukkarl. More than one narrator
reported it from ‘Abdul-‘Aziz bin
Rufai‘ from Ibn Abi Mulaikah,
from the Prophet & in Mursal
form, and this is more correct.
(Another chain) from Ibn Abi
Mulaikah from the Prophet £ with
a similar meaning, but “from Ibn
‘Abbas” is not in it. Similar to this
was reported by more than one
narrator from °‘Abdul-‘Aziz bin
Rufai‘, “from Ibn ‘Abbas” is not in
it and this is more correct than the
narration of Aba Hamzah. Aba
Hamzah is trustworthy, it is
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The Chapters On Judgements

possible that the mistake is from
someone other than Aba Hamzah.
(Another chain) from Ibn Abi
Mulaikah from the Prophet #, and
it is similar to the (last) narration
of Abi Bakr bin ‘Ayyash (above).
Most of the people of knowledge
said that preemption only takes
place in homes and lands, they did
not think that preemption was for
everything. Some of the people of
knowledge said that preemption
was for everything. But the first
view is more correct.
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It is correct and proven that on all types of immovable property, the right of
preemption is applicable, and movable property is exempt. According to
Imam °‘Ata, the right of preemption is applicable to all types of property.
Imam Malik also supports this point of view. According to Imam Ahmad,
among the movable property, the right of preemption is applicable only on
animals, and all other types of property are exempt.

Chapter 35. What Has Been
Related About Lost Items, !
The Stray Camel And Sheep

1372, Zaid bin Khalid Al-Juhni
narrated: “A man asked the
Messenger of Allah # about lost
items. So he said: ‘Make a public
announcement about it for one
year. Remember its string, its
container, and its sack. Then use it,
and if its owner comes then give it
to him.’ So he said to him: ‘O
Messenger of Allah! What about
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(1] Meaning, items that are found about which it is apparent someone has lost them.
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the stray sheep? He said: ‘Take it,
for it is either for you, your
brother, or the wolf’ He said: ‘O
Messenger of Allah! What about
the stray camel?”” He said: “Then
the Prophet #% got angry until his
cheeks became red or his face
became red. He said: ‘What
concern is it of yours? It has its
feet and its water reserve until it
reaches its owner.”” (Sahih)

There are narrations on this topic
from Ubayy bin Ka‘b, ‘Abdullah
bin ‘Umar, Al-Jarid bin Al-
Mu‘alla. ‘Iyad bin Himar, and Jarir
bin ‘Abdullah. The Hadith of Zaid
bin Khalid is a Hasan Sahih Hadith,
it has been reported from him
through more than one route.

This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet # and others. They
permitted using the lost item when
one announces it for a year and
does not find who it belongs to.
This is the view of Ash-Shafi‘i,
Ahmad, and Ishaq.

Some of the people of knowledge
among the Companions of the
Prophet #£ and others said that he
announces it for one year, then
either its owner comes or he gives it
in charity. This is the view of Sufyan
Ath-Thawri, ‘Abdulldh bin Al-
Mubarak, and it is the view of the
people of Al-Kufah. They did not
think that the holder of the lost item
should use it if he is wealthy. Ash-
Shafi‘ said he can use it even if he is
wealthy, because during the time of
the Messenger of Allah £, Ubayy
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bin Ka‘b found a sack with one
hundred Dinar in it. The Messenger
of Allah # ordered him to
announce it, then use it, and Ubayy
had alot of wealth, he was one of the
wealthy Companions of the
Messenger of Allah. So the
Messenger of Allah £ ordered him
to announce it, but he did not find
anyone to claim it. So the Prophet
#& told him to use it. If the lost item
was not lawful except for the one
that charity is lawful for, then it
would not be lawful for ‘Ali bin Abi
Talib. While ‘Ali bin Abi Talib
found some Dinar during the time of
the Messenger of Allah # and
announced it, but he did not find
anyone to claim it. So the Prophet
#& told him to use it. Charity was not
lawful for ‘Ali bin Abi Talib. (Sahik)
When the lost item was of little
value, some of the people of
knowledge allowed using it without
announcing it. Some of them said
when it is less than a Dinar then it
is to be announced on Friday, this
is the view of Ishaq bin Ibrahim.
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If the lost property is able to be secured or preserved, like an animal or
handsome amount of money, and there is ample chance of its spoilage or
misuse if not picked up or taken in custody, in such circumstances, it can be
picked up and kept in custody. Sincere efforts should be made to find the
owner, and it should be announced for the period of one full year. After the
search of one year, the money can be used by the person who found it, no
matter whether he is rich or poor. If later on the owner of the property is

found, it must be returned to him.
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1373. Zaid bin Khalid Al-Juhni
narrated that the Messenger of
Allah £ was asked about the lost
item. He said: “Make a public
announcement about it for one year,
if it is claimed then give it to him.
Otherwise remember its sack, string,
and its count. Then use it, and if its
owner comes, give it to him.”
(Sahih)

[Abn ‘Eisa said:] This Hadith is
Hasan Sahith Gharib from this
route. Ahmad bin Hanbal said:
“The most correct thing on this
topic is this Hadith.”

Comments:
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In the view of Imam Malik, the amount can be returned after the recognition
and identification of the owner. According to Imam Aba Hanifah, if the
owner appears genuine, the amount should be returned to him and there is
no need to ask for his identification, but if there is a need then it may be
requested. Without any genuine reason having doubts is not correct. (Fath Al-

Bariv.5.p 98.)

1374. Suwaid bin Ghafalah said: “I
went out with Zaid bin Suhan and
Salman bin Rabi‘ah, and found a
whip.” In his narration Ibn Numair
(one of the narrators) said: “I
found a lost whip and took it. They
said: ‘Leave it.” I said: ‘I will not
leave it to be eaten by the
predators. I will take it to make use
of it” So I met up with Ubayy bin
Ka‘b and asked him about that. So
he narrated the Hadith, he said:
“That is fine. I found a sack
containing one hundred Dinar
during the lifetime of the
Messenger of Alldh #%’ He said:
‘So 1 brought it to him. He said to
me: “Make a public announcement
about it for one year.” So I
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announced it for a year but did not
find anyone to claim it. Then I
brought it to him. He said to me:
“Make a public announcement
about it for another year.” So 1
announced it for a year but did not
find anyone to claim it. Then I
brought it to him. He said: “Make
a public announcement about it for
another year.” And he said:
“Remember its amount, its
container and its string. If someone
comes seeking it and informs you
of its amount and its string, then
give it to him, otherwise use it.”
(Sahih)

[He said:] This Hadith is Hasan
Sahih.
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Comments:

Announcement of lost and found items is necessary up to one year. If the
amount is reasonably valuable, then just for precautionary measures, the
announcement to find the owner can be extended for more than one year.

Chapter 36. What Has Been
Related About A Wagqf

1375. Isma‘ll bin Ibrahim narrated
from Ibn ‘Awn, from Nafi‘ that Ibn
‘Umar said: “Umar got some land
from Khaibar and said: ‘O
Messenger of Allah! I got some
wealth from Khaibar and I never
ever had any wealth as plentiful as
it, so what do you order me (to do
with it)?” He said: ‘If you wish,
make it a grant and give charity
from it.’ So ‘Umar gave it in
charity: That is not be sold entirely,
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nor given away, nor inherited, to be
used to produce charity for the
needy, those who are near it, for
freeing slaves, for the cause of
Allah, the wayfarer, the guest, and
that there is no harm on its
custodian consuming what is
customary from it, or eating from
its charity, without trying to amass
wealth from it.” (Sahih)

He (Ibn ‘Awn) said: “I mentioned
it to Muhammad bin Sirin and he
said: “Not to amass wealth.”

Ibn [*Awn] said: “Another man
narrated it to me and he said that
he read it on a piece of a tanned
skin: ‘Not to amass wealth.”
Isma‘il said: And I read it with Ibn
‘Ubaiduliah bin ‘Umar. It said in it:
‘Not to amass wealth.”™

[Abn ‘Eisa said:] This Hadith is
Hasan Sahih. This is acted upon
according to the people of
knowledge among the Companions
of the Prophet #& and others. We do
not know of any disagreement
among the earlier ones among them
over the allowance of granting lands
or other things for Wagf.
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‘Wagf means to stop, and in the Shari‘ah it means the property, a house or
garden, given in charity in the name of Allah. If the property given in charity
is excluded from personal property, it is called an endowment of a trust.

1376. Abt Hurairah, may Allah be
pleased with him, narrated that the
Messenger of Allah g said:
“When a person dies, his deeds are
cut off except for three: Continuing
charity, knowledge that others
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benefited from, and a righteous son
who supplicates for him.” (Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan Sahih.
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Continuing charity is charity the benefit and reward of which continues even
after the death of the person. For example, if someone gives property in
charity to please Allah, or does some other deed of charity, like construction
of a mosque, or establishes a school, or digs a well for the use of people, it is
all continuing charity. Knowledge means preaching, teaching or writing of
books for the guidance of people etc., are all deeds of continuing charity.

Chapter 37. What Has Been
Related About Injuries Caused
By Domestic Animals

1377. Abi Hurairah narrated that
the Messenger of Allah #£ said:
“The injuries caused by the animal
are without liability,!!! and wells
are without liability, and mines are
without lability, and the Khumus is
due on Rikaz.”'? (Sahih)
(Another chain) from Aba
Hurairah, from the Prophet &
with similar meaning.

[He said:] There are narrations on
this topic from Jabir, ‘Amr bin
‘Awf Al-Muzani, and ‘Ubddah bin
As-Samit.

[Abl ‘Eisa said:] The Hadith of
Abii Hurairah is a Hasan Sahih
Hadith.

Al-Ansari narrated to us: Ma‘n
narrated to us, he said: “Malik bin
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1) Meaning the owner of these is not liable for damages others suffer from them.

[2] Buried treasure. See no. 642.
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Anas said: ‘“The explanation of the
Hadith of the Prophet g: “The
injuries caused by the animals are
without liability” it is said: “It is
impunity that there is no blood
money for.”

[Abu ‘Eisa said:] As for the
meaning of his saying: “The
injuries caused by the animal are
without liability” some of the
people of knowledge explained it
saying that Al-‘4jma’ is the animal
that has wandered away from its
owner. So whatever it has damaged
in its wandering, then it is no crime
upon its owner. And: “mines” it is
said that when a man excavates a
mine and someone falls into it then
there is no crime upon him. The
same with a well, if a man digs a
well by the road and someone falls
into it then there is no crime upon
the owner. And: “the Khumus is
due on buried treasure” Ar-Rikaz
(buried treasure) is something
discovered that was buried by the
people of Jahiliyyah. Whoever finds
such buried treasure, he pays one
fifth of it to the Sultan, whatever
remains belongs to him.
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Comments:

If someone gets hurt by an animal or by falling into a well, there is no
compensation for it from the owner of the animal and well.
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Chapter 38. What Has Been
Mentioned About Reviving
Barren Land

1378. Sa‘eed bin Zaid narrated
that  the Prophet #e said:
“Whoever revives a barren land
then it is for him, and there is no
right for the unjust root.” (Sahih)

[Aba ‘Eisa said:] This Hadith is
Hasan Gharib. Some of them
reported it from Hisham from
‘Urwah, from his father, from the
Prophet & in Mursal form.

This [Hadith] is acted upon
according to some of the people of
knowledge among the Companions
of the Prophet # and others. It is
the view of Ahmad and Ishagq.
They said he may revive the barren
land without the permission of the
Sultan. Some of them said he is not
to revive it without the permission
of the Sultan. But the first view is
more correct.

[He said:] There are narrations on
this topic from Jabir, ‘Amr bin
‘Awf Al-Muzani’s great-
grandfather, and Samurah.

Abi Misa Muhammad bin Al-
Muthanna narrated to us, he said:
“I asked Abul-Walid At-Tayalisi
about his saying: ‘and there is no
right for unjust root’ he said: ‘The
unjust root: The usurper who takes
what is not his.” I said: ‘So he is a
man who farms a land that is not
his?” He said: ‘That is it.””
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Most of the scholars are of the view that if a cultivator cultivates barren and
uncultivated land, which belongs to no one, it belongs to him. In the view of

Imam Malik, this land should be away from any habitation where it is not
needed for common use of the community.

Chapter 39. What Has Been gf L oL - (ra )
Related About Land Reserves (¥Q Zamel) éw‘

1380. Shumair narrated that des o 4 Sb [:J6] - A
Abyad bin Hammal visited the I IR
Me);senger of Allah #& who asked “’”w\ QM’ G o e éb
him to set aside a reserve of salt (a <« J132 o u\.«» R u"\ Py
mine). So he reserved it for him. f . o e,
As he was turning away, a man in oa b ‘f’w & ‘“’M’U’ o OF
the gathering said: “Do you know i &1 J,b5 J| By &1 JUs
what you reserved for him? You Soet arr SRR
merely reserved stagnant water for 3 S 4 d"" ‘C‘L"J | axkinl
him.” He (Shumair) said: “So he il U o %0 @ L G 345 06
left him.” He (Shumair) said: “So , ,_ . ’ PP
he asked him (the Prophet i) 276 JL’ AR O L@l/?
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hooves of the camels.” (Hasan) ot yEe Ll
So I (At-Tirmidhi) recited that '
before Qutaibah and he said: y ;
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(Another chain) with similar
meaning.

[He said:] There are narrations on
this topic from W2a’il and Asma’
bint Abi Bakr.

[Aba ‘Eisa said:] The Hadith of
Abyad bin Hammal is a Hasan
Gharib Hadith. This is acted upon
according to the people of
knowledge among the Companions
of the Prophet #& and others
regarding reserved land. They
thought that it was allowed for the
Imam (ruler) to reserve land for
whomever he saw it fit.
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Common things which are in common use of the community, and their
availability is also abundant, such things like water, grass, waste land in use of
people, should not be given as a grant to one person. If such things are given
as a grant, it will create a problem for the people.

1381. ‘Alqamah bin W2’il narrated
from his father that the Prophet &
set aside a land reserve for him in
Hadramawt. (One of the narrators
added): “And he sent Mu‘awiyah
with him to reserve it for him.”
(Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan Sahih.
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Comments:
Real purpose of granting an estate to cultivators is to make the land useful
for cultivation, and to improve the overall economic condition of the local
community and country.

Chapter 40. What Has Been | 2 5 il B b= (5r )
Related About The Virtue Of anl e
Planting (& Laxalt) ngJJ‘

1382. Anas narrated that the 2 )j] GAs Rd @55 - \PAY

Prophet £ said: “No Muslim o, P .
plants a plant or sows a crop, then W 1JB & S\ 2 gt OF NG
a person, or a bird, or an animal C 2o ert ol s o 13 e

eats from it, except that it will be

g% L Wf of of L0 o 194
charity for him.” (Sahih) IR e A BRI P
[He said:] There are narrations on AR

this topic from Aba Ayyab, Umm
Mubash-shir, Jabir, and Zaid bin ¢

Khalid, S s i

[Abu ‘Eisa said:] The Hadith of P o2 ‘/jfw?n

Anas is a Hasan Sahih Hadith. Gl ‘,J”“;‘ CUNES R # Je]
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Comments: Loard
Cultivation of land and planting of trees provide multiple benefits to the
society. The environment of the area is improved, fruits, food, grains and
vegetables become easily available to the community, jobs are increased and
commercial activities take place, and life becomes easier and more

comfortable. Therefore, if a Muslim cultivates the land with the sincere
intention of bringing benefit to the society, he gets reward from Allah.

Chapter 41. What Has Been B L OG- (8 )
Related About Agriculture i o iiosd
(8\ Lial) 2851501

1383. Ibn ‘Umar narrated: “The  :,,%% 5 Gl
Prophet # made a deal with the s e e as
people of Khaibar for half of what ‘7 ¢* Bl e OF dond e B
was produced from it, whether J,.,L;, e JJ\ A ek ol o 3t LE
fruits or crops.” (Sahih) PP P S
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There are narrations on this topic
from Anas, Ibn ‘Abbas, Zaid bin
Thabit, and Jabir.

[Abt ‘Eisa said:] This Hadith is
Hasan Sahih.

This is acted upon according to
some of the people of knowledge
among the Companions of the
Prophet # and others. They saw
no harm in share-cropping for half,
a third, or a quarter.

Some of them preferred that the
owner of the land provide the
seeds. This is the view of Ahmad
and Ishaq. Some of the people of
knowledge disliked chare-cropping
for a third and a quarter, and they
saw no harm in Musdgah! with
date-palms for a third or a quarter.
This is the view of Malik bin Anas
and Ash-Shafi‘l. Some of them did
not think that any share-cropping
was correct, except for renting out
the land for gold and silver.
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In Islam, there is no restriction or limit on personal property. All the
A’immah agree on this point. Giving the land or garden on lease is lawful,
provided no party suffers unilateral loss. While giving the land on lease,
selecting a particular piece of land by the landlord, or fixing the quantity of
the produce beforehand, is not lawful. All the scholars and A’immah agree
that land or a garden can be leased with the aforesaid restrictions.

(] Musaqah is an agreement for someone to water and tend to date-palms for the owner, in

exchange for a portion of the produce.
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Chapter 42. About Share-
Cropping

1384, Rafi’ bin Khadij narrated:
“The Messenger of Allah &
forbade us from a matter that was
of benefit to us. When one of us
had some land and we would let
someone use it for a portion of its
produce or some Dirham. He said:
‘When one of you has some land
then let him grant it to his brother,
or let him farm it.”” (Da‘yf)
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The main purpose of this narration is the same which has been explained in
the preceding narration. ‘Minhah’ means to lend the land for a limited period.
They used to lease the land for a certain amount of money. The Prophet &
suggested lending the land, without taking money for a certain period to
Muslim brothers. This is only a moral suggestion and not a command of law.

1385. Ibn ‘Abbas narrated: “The
Messenger of Allah #z did not
prohibit share-cropping. But he
ordered that they be helpful with
each other.” (Sahih)

[Abu ‘Eisa said:] This Hadith is
Hasan Sahih. The Hadith of Rafi°
contains confusion (/dtirab). This
Hadith was reported from Rafi‘ bin
Khadij from his uncles, and it has
been reported from him, from
Zuhair bin Rafi‘ who is one of his
uncles. And this Hadith has been
reported from him with conflicting
narrations. There are narrations on
this topic from Zaid bin Thabit and
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